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STATEMENT OF THE | SSUE

Petitioners are entitled to attorneys' fees and

costs pursuant to Section 57.111, Florida Statutes?



PRELI M NARY STATEMENT

On Decenber 14, 2006, the Florida Engi neers Managenent
Corporation (FEMC) issued a Final Order dismssing disciplinary
charges filed against Petitioners with respect to a house
relocation project. The underlying facts form ng the basis of
the Final Order are described in DOAH Case No. 06-1871. On
January 22, 2007, Petitioners filed a Motion to Tax Attorneys'
Fees, Legal Assistant Fees and Costs with Interest and
| ncor porated Menorandum of Law, seeking attorneys fees and costs
pursuant to Section 57.111, Florida Statutes. The Mtion was
treated as a Petition for Attorneys' Fees and Costs and assi gned
as DOAH Case No. 07-0427F

Respondent filed a Motion for Summary Final Order, which was
deni ed by Order March 20, 2007. The case proceeded to hearing
March 27, 2007, as originally noticed. No w tnesses were
presented by either party. However, Petitioners' Exhibits
nunbered 1 and 2 were admtted into evidence, as was Respondent's
Conposi te Exhibit nunbered 1. Prior to hearing, the parties
stipulated that Petitioners are prevailing small business parties
in the underlying case; that the anount of fees clained is
reasonabl e and not unjust; and that Respondent is not a nom nal
party as defined by Section 57.111, Florida Statutes.

The parties were given until April 6, 2007, to file their
proposed final orders. Both subm ssions were tinely filed and
have been carefully considered in the preparation of this Final

O der.



FI NDI NGS OF FACT

1. On Septenber 29, 2004, Respondent notified Petitioners
that a conpl ai nt agai nst them was recei ved regardi ng an
engi neering project and that an investigation was to be
undert aken.

2. Between Septenber 29, 2004, and March 16, 2006,
Petitioners submtted nunerous infornmal responses to Respondent
either via e-mail or regular United States mail .

3. On March 16, 2006, the probable cause panel of the Board
of Professional Engineers found probabl e cause to charge
Petitioners with violating Section 471.033(1)(g), Florida
Statutes, by being negligent in the practice of engineering.

4. At the time it found probabl e cause, the probabl e cause
panel reviewed the materials that are attached to the Affidavit
of Teresa Bake, Custodi an of Records of FEMC (Respondent's
Conposite Exhibit nunbered 1). These materials include the
| nvestigative Report conpiled by the investigator for FEMC, a
copy of the plans for the relocation project, and letters dated
Cct ober 22, 2005, and February 5, 2006, from Roland Holt, P.E.
FEMC s engi neering consultant. M. Holt's reports contained the
opinion that Petitioners' plans for the relocation project were
deficient.

5. An Adm nistrative Conplaint reflecting the March 16
2006, findings of the probable cause panel was issued April 20,

2006, and was subsequently served on Petitioners.



The allegations in the Adm nistrative Conplaint are consistent
with the purported deficiencies noted in M. Holt's letters.

6. Petitioners requested a Section 120.57(1) hearing, which
was held July 31, 2006. On August 29, 2006, a Recommended O der
was filed recommending that all charges against Petitioners be
di sm ssed.

7. On Decenber 12, 2006, the Board of Professional
Engi neers entered a Final Order that adopted the findings of fact
and concl usi ons of |aw recommended by the adm nistrative | aw
j udge and di sm ssed the charges agai nst Petitioners.

8. The ampunt of attorneys' fees clained is $26, 298. 00,
whi ch is reasonable and not unjust. The parties have stipul ated
to recoverabl e costs of $793.00, which represents that portion of
the costs that conformto the Statew de Cuidelines for Taxation
of Costs in Civil Actions, effective January 1, 2006.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter and the parties to this action in
accordance wth Sections 120.569 and 120.57(1), Florida Statutes.

10. Section 57.111(4)(a), Florida Statutes, provides:

(4)(a) Unless otherw se provided by |aw, an
award of attorney's fees and costs shall be
made to a prevailing small business party in
any adjudicatory or admnistrative proceeding
pursuant to chapter 120 initiated by a state
agency, unless the actions of the agency were
substantially justified or special

ci rcunst ances exi st which woul d nake the
award unj ust.



11. A proceeding is "substantially justified" if it had a
reasonable basis in law and fact at the tinme it was initiated by
a state agency.

12. It is the Respondent's burden to show that its
initiation of an admnistrative action was substantially
justified as envisioned by Section 57.111(4)(e). "It is the
agency which nmust affirmatively raise and prove the exception.”

Hel ny v. Departnent of Business and Professional Regul ation, 707

So. 2d 366 (Fla. 1st DCA 1998).

13. When dealing with license disciplinary actions, in
order to determ ne whether there was substantial justification
for filing an Adm ni strative Conplaint against a |licensee, the
focus is upon the information before the probabl e cause panel at
the tinme it found probable cause and directed the filing of an

Adm nistrative Conplaint. Fish v. Departnent of Health, 825

So. 2d 421, 423 (Fla. 4th DCA 2002); Departnent of Professional

Regul ation v. Toledo Realty, 549 So. 2d 715, 716 (Fla. 1st DCA

1989); Kibler v. Departnent of Professional Regul ation, 418

So. 2d 1081 (Fla. 4th DCA 1982).

14. The basis for proceeding at the tine the Admnistrative
Conpl ai nt was aut horized nust be solid but not necessarily
correct.

To sustain a probable cause determ nation

t here nust be some evi dence considered by the
panel that would reasonably indicate that the
vi ol ation had i ndeed occurred. The evidence,
however, need not be as conpelling as

that which nust be presented at forma



adm ni strative hearing on the charges to
support a finding of guilt and the inposition
of sancti ons.

Fish, 825 So. 2d 423 (citations omtted); Toledo Realty.

15. In this case, the probable cause panel of the Board of
Engi neeri ng had a reasonable basis in law and fact to direct the
charges in the Adm nistrative Conplaint. It had before it a copy
of the plans, the investigative report, and expert wtness
reports indicating that in his view, there were several
deficiencies in the plans that were inconsistent with the
requi renents of the Florida Building Code. Therefore, it had
"sonme evidence considered by the panel that woul d reasonably
indicate that the violation had indeed occurred.” Fish, 825 So.
2d at 423.

16. Petitioners point to several deficiencies in M. Holt's
expert reports that they contend nullify the panel's
consideration of the reports. Further, they argue that the
evi dence presented to the panel was virtually the sane as that
presented at formal hearing, after which the undersigned
recommended di sm ssal of the charges.

17. The deficiencies to which they cite, however, go to the
wei ght and credibility to be attached to the opinion of the

expert at formal hearing. Conpare Departnent of Health, Board of

Physi cal Therapy Practice v. Cralle, 852 So. 2d 930 (Fla. 1st DCA

2003); Departnent of Health, Board of Medicine v. Thomas, 890 So.

2d 400, 401 (Fla. 1st DCA 2004) ("The Departnent is free to



beli eve the opinion of one expert despite the existence of two
expert opinions to the contrary.").

18. For the undersigned to assess the quality of the expert
report is to assess the weight and credibility to be accorded the
expert's opinion, which is sinply not the function of the
probabl e cause panel at the time it considers whet her an
Adm ni strative Conplaint should be filed. Even assum ng that the
evi dence presented by FEMC to the panel is the sane as that
presented at formal hearing, as Petitioners contend, the role of
the panel is sinply different.

19. Wiile a probable cause panel considers whether sone
evi dence exists to proceed, the burden at hearing is clear and
convi nci ng evidence to support an alleged violation. Ferris v.
Turlington, 510 So. 2d 292 (Fla. 1987). The two cannot be
equated. That the evidence presented at hearing was not
sufficient to ultimately sustain the charges does not nean that
it was insufficient to initiate the proceedi ngs.

20. Moreover, it cannot be said that the panel had all of
the sane informati on presented at formal hearing. The
under si gned had the benefit of testinony by Petitioner's expert
as well as the testinony of Petitioner Julian Irby. Moreover,
all witnesses who testified at fornmal hearing were subjected to
cross-exam nation. The probabl e cause panel does not have the
opportunity or the responsibility to weigh the strengths and

weaknesses of each party's position, but rather sinply to



determine if sonme evidence exists to support the conclusion that

a violation has occurred. Agency for Health Care Adm nistration

v. Gonzal ez, 657 So. 2d 56 (Fla. 1st DCA 1995); GCentele v.

Depart ment of Professional Regul ation, Board of Optonetry, 513

So. 672 (Fla. 1st DCA 1987). Here, the panel perforned that
function. The fact that charges were ultimately di sm ssed does
not forma basis for fees and costs pursuant to Section 57.111
Fl ori da Statutes.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED:

Petitioners' request for attorney's fees and costs pursuant
to Section 57.111, Florida Statutes, is deni ed.

DONE AND ORDERED this 18th day of April, 2007, in

Tal | ahassee, Leon County, Florida.

(‘

~———— _—
LI SA SHEARER NELSON
Adm ni strative Law Judge
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 18th day of April, 2007.
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Fl ori da Engi neers Managenent Corporation
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A. G Condon, Jr., Esquire
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Pensacol a, Florida 32596
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Paul J. Martin, Executive Director

Fl ori da Engi neers Managenent Corporation
2507 Cal |l away Road, Suite 200

Tal | ahassee, Florida 32303-5267

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedings are conmenced by filing the original
notice of appeal with the Cerk of the Division of Admnistrative
Hearings and a copy, acconpanied by filing fees prescribed by
law, with the District Court of Appeal, First District, or with
the District Court of Appeal in the Appellate District where the
party resides. The notice of appeal nust be filed within 30 days
of rendition of the order to be revi ewed.



